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IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 
 
Criminal Revision Case No.         

 
:-     

 
03 (S-1) of 2017 
 
 

Present      : A.K. Borah, AJS 
Sessions Judge, Sonitpur 
Tezpur. 

 
Petitioners  

 
: 

 
1. Sri Himagshu Borah 
2. Sri Gourav Borah @ Gawrala 

Borah, 
Both son of Late Tilak Borah 

Residents of Da-Besseria,  
PS Tezpur, Dist. Sonitpur, 
Assam. 

  
  -Vs- 

 

Opposite Party 

 :    1. Sri Gayananda Nath 
S/O Late Lalit Ch. Nath, 
Resident of Da-Besseria,  
PS Tezpur, Dist. Sonitpur, 
Assam 
2. State of Assam 

(Represented by PP) 
 
 

Counsel for the Petitioner :  Mr. B. Nath, Advocate. 
 

Counsel for Opposite Party   :  Mr. A. Das, Advocate.  

 
Date of hearing  

 
: 

 
06-05-2017 
 
 

Date of Order/Judgment : 06-05-2017 
 

 
 

J  U  D  G  M  E  N  T. 
 
1.  This Revision petition u/s 397/399 of Cr.P.C. has been preferred by 

the petitioner against the order dated 24-10-2016 passed by learned 

Additional District Magistrate, Sonitpur, Tezpur in Misc. Case No. 

45/145/146/2016.   
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2. The revision petitioners’ case, precisely, is that as the 

petitioner/Opposite party, herein filed a petition before the learned 

Additional District Magistrate, Sonitpur, Tezpur on 23-05-2016 praying for 

drawing up a proceeding u/s 145/146 of the Cr.P.C against the Opposite 

party i.e. the revision petitioner, herein, alleging that the schedule land is 

their occupied land. They have been occupied the said land by paying land 

revenue since three years ago. The Opposite party i.e., the Revisionist has 

no right upon the said schedule plot of land but the Opposite party tried to 

dispossess the petitioner for a long time and they have been also abusing 

them in obscene language. O 14-05-2016 at about 9 p.m. the Opposite 

party tried to encroach the land came with dao, lathi etc. While the 

petitioner resisted them the Opposite party chased them to cut and 

threatened them that if they resisted in future they will be killed.  

  

  On receipt the petition, the learned District Magistrate, Sonitpur, 

Tezpur called for the police report and transferred the case to the learned 

Addl. District Magistrate, Sonitpur, Tezpur. On the basis of the said 

petition, learned Addl. District Magistrate, Sonitpur, Tezpur passed the 

exparte order on 24-10-2016 by which drew up a proceeding u/s 145/146 

Cr.P.C. and fixed on 08-11-2016 for written statement and appearance.    

           

3. Being aggrieved by the aforesaid impugned order, the 

petitioner/revisionist/Opposite party filed this revision on the grounds that  

the learned trial court passed the aforesaid order which is bad in law. In 

the said order there is no any whisper in the petition as well as the police 

report which warranted to draw up a proceeding u/s 145/146 Cr.P.C. 

though the learned court had illegally draw up the proceeding under these 

section under order dated 25-10-2016.  

  Again, the other grounds of challenge of the petitioner is that the 

original owner of the said land had executed an agreement on 07-06-2003 

for selling the plots of land mentioned in the schedule and had taken Rs. 

17,000/- only out of total sale consideration of Rs. 20,400/- and handed 
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over the possession of the said plots of land to the father of the petitioner 

during his life time. After the death of the father of the petitioner, the said 

plot of land mentioned in the schedule has been possessed by the 

petitioner continuously and uninterruptedly without the interference of 

anyone. The other owner of the said plots of land Sri Bhuban Chandra 

Nath had also executed one another agreement in the month of October, 

2016 for selling his part in favour of the petitioner No.1 and had taken an 

advance amount of Rs. 15,000/- only out of total consideration of Rs. 

55,000/- only. But the said total plots of land under exclusive possession of 

the petitioners since 17-03-2003 during the life time of the father of the 

petitioners. The petitioner for the first time after receipt the copy of the 

impugned order came to know that the disputed land had been allegedly 

purchased by the Opposite No.1. The alleged purchased of the disputed 

land had no force in the eye of law in view of the said Deed of Agreement 

of sale executed on 17-06-2003 by the original owner of the said plots of 

land delivered the possession thereof to the petitioners on 17-06-2003. 

Besides, the impugned order is not a reason order as there is no any 

mentioned of schedule land. Hence, praying for set aside the aforesaid 

order.  

4. The record of Misc. Case No. 45/145/146/2016, as called for, is 

placed before this court.  

5. Heard learned counsel for the petitioner Mr. B. Nath, Advocate and 

Mr. Arabinda Das, advocate appearing on behalf of the Opposite party.  

  

6.  To fortify the argument, learned counsel for the petitioner 

submitted the following case laws : 

  To know the proceeding u/s 145 Cr. P.C., as interlocutory order or 

not – (i) Jesmin Rahman – Petitioner Vs. Afruza Begum and Anr- 

Respondents reported in 2008(1) GLT 434     

  To know what should be contained of the order passed u/s 

145/146 Cr.P.C. – (i) Safique Ali – petitioner Vs. Surjan Bibi- 

respondent, reported in 2004 (Supp) GLT 263. 
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  Regarding disclosing the ground of satisfaction of order of 

Magistrate –  (i) Kushal Mistra & ors – petitioners Vs. Raj Kumar 

Mishra- respondent reported in 2007 (4) GLT 889 and (ii) Mojid Ali 

Sheikh (Md.)… petitioner Vs. State of Meghalaya and ors – 

respondents  reported in 2013(1) GLT 340.  

 

7. I have also thoroughly perused the instant case record, case laws 

and the connected case i.e. the Misc. Case No. 45/145/146/2016.  

   

8.   Point for determination : 

Whether the impugned order dated 24-10-2016 passed by 

the learned Additional District Magistrate, Sonitpur, Tezpur in Misc. 

Case No. 45/145/146/2016, is liable to be set aside, on the 

grounds, as mentioned in the revision petition? 

Decision and Reasons for Decision. 

Legal position: 

Section 145/146 of Cr.P.C. 

9. It may be mentioned that the Executive Magistrate, before 

invoking Section 145 Cr.P.C. (i) it must be satisfied as to existence of a 

dispute likely to cause a breach of peace concerning land or water ; (ii) 

pass an order in writing ; (iii) the order must state the ground of being 

satisfied ; (iv) the order must require the parties to attend the Court on a 

specified date and time and put in written statement as to actual 

possession of the subject matter of the dispute;   and (v) the subject 

matter of the dispute has to be described in the order. Possession 

referred to in Section 145 Cr.P.C is actual and exclusive possession of the 

subject matter. After issuing preliminary order and after serving copy of 

the order, passed under Section 145(1) Cr.P.C, the Magistrate is required 

to receive all such evidence as may be produced by the parties and take 

such other evidence, if any, as he may think necessary. A final order 

cannot be passed under Section 145 (6) Cr.P.C , unless he can decide 

which party was in possession on the date of conditional order. If he is 
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unable to decide that question, he can make an order of attachment 

under Section 146(1) Cr.P.C. However, under Section 145 (5) Cr.P.C., the 

Magistrate at any time before a final order is passed under Section 145 

(6) Cr.P.C., cancel the conditional order as soon as he is satisfied that no 

such dispute likely to cause breach of peace. On the other hand, as per 

Section 146 Cr.P.C., the Magistrate, in a proceeding u/s 145 Cr.P.C, may 

issue interim order of attachment at any time after passing an order 

under Section 145(1) Cr.P.C., when it appears to him (i) to be a case of 

emergency ; (ii) if he decides that none of the parties was in actual 

possession or (iii) if he is unable to satisfy himself as to which of them 

was then in possession of the subject matter of dispute.       

10. The impugned order dated 24-10-2016 passed by learned 

Additional District Magistrate, Sonitpur, Tezpur in Misc. Case No. 

45/145/146/2016,, reads as follows: 

“24-10-2016   Case record received on transfer from D.M. 
Seen the police report along with complain petition submitted by 
the applicant Sri Gayananda Nath and perused undersigned has 
satisfied to draw up a procedure u/s 145/146 Cr.P.C. 

  Issue notices to the both parties and submit W/S 
and appearance.  

  Fixedd ated – 08/11/2016.”  

Analysis of the order. 

11. It is seen that the learned Additional District Magistrate, Sonitpur, 

Tezpur having gone through the police report and the contentions made 

in the petition filed by the petitioner-Opposite party, herein, satisfied to 

draw up a proceeding u/s 145/146 Cr.P.C. over the disputed land.  

 In view of the Judgment of Jesmin Rahman – Petitioner Vs. 

Afruza Begum and Anr- Respondents reported in 2008(1) GLT 434, 

this impugned order is not an interlocutory order, hence, revision lies.      

 Second point as submitted by learned counsel for the petitioner is 

that the impugned order is passed exparte i.e. not hearing the opposite 

party. No doubt u/s 146(1) Cr.P.C. only in exceptional and rare 
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circumstances, such type of order can be passed exparte but the 

aforesaid impugned order is silent.  

 Third point as raised by learned counsel for the petitioner is that 

the order does not speak about any of breach of peace, public tranquility 

to draw up a proceeding u/s 145/146 Cr.P.C. by the learned Additional 

District Magistrate.    

 The expression “breach of the peace” does not really mean mental 

peace of the parties concerned. Disturbance of public order is distinct 

from actions of the individuals, which do not disturb the society to the 

extent of vibrating a general disturbance of the even tempo of life of the 

community in a given locality. When a party, illegality or forcibly, occupies 

land of another, people, in general, even neighbours of such a party may 

be shocked and mentally disturbed, but life of the community may still 

move keeping pace with the even tempo of the of the life of the 

community. If, by such act of dispossession, even tempo of the life the 

community is disturbed or jeopardized, it may become a case of 

disturbance of public order and tranquility. The acts of a private party, 

which affect person rights of another party, do not disturb the even 

tempo of the society, for, such feuds are private feuds. Basis of 

jurisdiction under section 145(1) is a dispute which is likely to cause a 

breach of the peace. It is not a breach of mental peace of the parties to 

apprehend danger of breach of peace in the locality. Therefore, the 

Magistrate should initiate a proceeding u/s 145 Cr.P.C only when the 

essential elements of the provisions contained in section 145 are found to 

present. But the order is totally silent as to any breach of peace or public 

tranquility to draw up the proceeding.   

12. The impugned order as passed by learned Additional District 

Magistrate, Sonitpur, Tezpur, is so cryptic. From the aforesaid order it is 

difficult to understand the ground of satisfaction to draw up the 

proceeding. That apart, the aforesaid order under challenged, is silent as 

to the schedule plot of land where the learned Additional District 
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Magistrate, Sonitpur, Tezpur satisfied to draw up a proceeding as per 

procedure of Code. 

 The matter does not reveal apprehension of breach of public 

peace and tranquility arising out of the dispute between the parties over 

possession of the disputed land, and as such, being a private dispute, it is  

civil in nature, which is beyond the scope and ambit of jurisdiction of the 

Executive Magistrate, provided u/s 145 Cr.P.C. 

13. For the above stated reasons, the revision petition is allowed and 

the impugned order dated 24-10-2016 passed by learned Additional 

District Magistrate, Sonitpur, Tezpur in Misc. Case No. 45/145/146/2016, is 

hereby set aside.   

 

14.  Send back the Misc. Case No. 45/145/146/2016 along with a copy 

of this Judgment and order.  

 Given under my hand and seal of this Court on this the 6th day of 

May, 2017. 

 

 

 

               (A.K. Borah) 
                              Sessions Judge 

                              Sonitpur, Tezpur 
Dictated and corrected by me. 

 
 
 
 
(A.K. Borah) 
Sessions Judge, 
Sonitpur, Tezpur 
 

 

Dictation taken and typed by me.  

 

(R. Hazarika) 
Steno. 


